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I have been asked to deal with the exclusion of the Chinese and the implications of BBBEE to other groups.

1. The attempt to exclude the Chinese from the benefits provided for in the Broad Based Black Economic Empowerment Act No. 53 of 2003 was contrary to the provisions of the Constitution and the Act properly interpreted.  The preamble of the Constitution says, “every citizen is equally protected by law”, “respect those who have worked to build and develop our country,” it also provides that we should “recognizes the injustices of our past”.  General provisions of the Constitution provide that in relation to our political and economic rights we are all equal.  All of us are free to be different in relation to language, religion and cultural practices.  Amongst the most fundamental rights are the right to equality and human dignity.

2. At the time that the Constitution was being written there was a lively debate particularly in the United States that attempts to remedy the complaints of African Americans were unconstitutional.  Conflicting decisions were handed down by various State and Federal courts.  It was in order to avoid that debate that we in South Africa provided in the Constitution that the injustice of the past should be borne in mind, that the rights enshrined in it could be limited by laws of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity equality and freedom taking into account all the relevant circumstances set out in section 36 of the Constitution.  In relation to the judiciary section 174(2) provides “the need for the judiciary to reflect broadly the racial and gender composition of South Africa must be considered when judicial officers are appointed.”  

3. The constitutionality of Act 53 of 2003 properly interpreted, in view of these provisions of the Constitution, depended on the correct interpretation of the definition of “Black People” in the definition section as ”a generic term which means Africans, Coloureds and Indians”.  Historically whoever was not a “white” or a “native” or a ”plural” was a “coloured”.  Apartheid ideology went even further in dividing “coloureds” into “Cape coloureds”, “Malay coloureds”, “Guquar coloureds”, “Chinese” and a number of others.  There was even the category “coloured other”.

4. All coloureds including the Chinese were apartheid’s victims.  They did not have the vote, could not live where they wanted without a permit which was refused with a single white objector complaining.  They could not go to white hospitals, white schools, do jobs reserved for whites.  They suffered many other disadvantages because they were not white.  [Our law reports and legislation even before Union times were called either “Asiatics” or “Coloureds”.]

5. If the word coloured was to be interpreted in the manner which excluded the Chinese the Act itself could probably have been declared unconstitutional.  If the word Indian is to be restrictively interpreted Pakistanis, Bangladeshis, Shrilankans, Philipinos and all those in South East Asia would be excluded.  Those of Arab and African descent in Central North and North West Africa would also be excluded.  In order to save the constitutionality of the Act there would all have to be included on the basis that they were “coloured”.

6. Can we the people of South Africa recognize the injustices of our past if we say that no injustice was done to members of the Chinese community?

7. The Chinese Association of South Africa and the two Chinese South African citizens affected by the strict interpretation of the legislation applied to court for an order against the Ministers of Labour, Trade and Industry and Justice in Constitutional Development that either the definition had to be interpreted to include the Chinese as coloureds or alternatively, if strictly applied to exclude them, the legislation was unconstitutional.  

8. Ample opportunity was given to the Minister concerned before the application was brought and thereafter setting out what was sought by the applicants against the respondents.  Eventually the Ministers represented by the State Attorney consented to an order being made by the Transvaal Provincial Division of the High Court of South Africa that properly interpreted the definition in the Act included “Chinese” as “coloureds”.  An order was obtained by consent.

9. The Minister of Labour was one of the persons who consented to the order being made went public by clear implication criticizing the court that made the order and insulting the Chinese community by posing rhetorical questions in intemperate language.  I know of no explanation furnished by him why he consented to the order.

10. A number of others criticized the judge and threatened to take the matter on appeal despite the consent of the persons legally responsible for the administration of the Act of Parliament concerned.

11. There were also generalizations about the behaviour of the community as a whole during the apartheid years; that its members did not make any contribution to the freedom struggle and that they collaborated with the apartheid regime.  Neither the Constitution or Act distinguishes people on the basis of the extent to which people suffered under apartheid rule.  Nor do they exclude anybody on the basis that members of their group collaborated with the apartheid regime.  The friends relatives and descendents of Bantustan leaders and their supporters are not excluded nor are the Coloureds and Indians who participated in the Tri-Cameral Parliament nor the State President’s Council.  A number of them and their descendents and friends received favourable treatment and financial benefits for their collaboration.

12. The unbridled criticism of members of the Chinese Community as a whole is completely unjustified.  It is completely against the spirit of our Constitution and the spirit of Ubuntu.  It is against the principles of the Freedom Charter that South Africa belongs to all those who live in it.  It is contrary to the teachings of Nelson Mandela, Walter Sisulu, Goven Mbeki, Steve Biko and Mangeliso Sobukwe.  This sort of lack of generosity is contrary to the definition of Ubuntu as articulated by the African judges of the Constitutional Court in the Makwanyane case.  It is contrary to the beliefs of Nelson Mandela, Oliver Tambo, Walter Sisulu, Goven Mbeki, Bram Fischer, Helen Joseph, Ruth First, Chris Hani and many others who were prepared to forfeit their freedom or if needs be their lives for a free and democratic South Africa.  Do not blame the Chinese people for wanting to be part of it.

13. A question was also put to me as to how long is this going to last.  Injustice for over a period of almost four centuries cannot be wiped out in less than a half of a generation.  Affirmative action is opposed mainly by those who do not distinguish between equality and a privilege.  A yearn for the privileges of the past  by representing them as rights to which they are still entitled.  Poverty is and will be with us for a long time to come.  Affirmative action is necessary until an egalitarian society becomes a reality in South Africa.  I am not to be understood to be against the debate about what is a just manner of dividing the cake amongst the previously disadvantaged.

14. I have experienced Ubuntu which makes it unnecessary for me to seek the meaning of the word.  The actions of young prisoners who charged their comrades who did not share what they received from their visitors and punished them to wash all the dishes and the sharing of an orange brought by his mother amongst his fellow prisoner and me are memories that I shall never forget.  I was fortunate to have crossed the paths of many men and women, black and white, who knew what Ubuntu really meant.  I am sad that so many amongst us appear not to know.
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